UNITED STATESOF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

ALLIANCE COMPANIES Docket No. ER99-3144-009

)
)
Ameren Corporation ) Docket No. EC99-80-009
American Electric Power Service )

Corporation ) Docket No. RT01-88-001
Consumers Energy Company )
Exelon Corporation )
FirssEnergy Corp. )
[llinois Power Company )
Northern Indiana Public Service Company )
The Dayton Power and Light Company )
The Detroit Edison Company )
Virginia Electric and Power Company )

MOTION TO INTERVENE AND PROTEST
OUT OF TIME OF THE STATE OF MICHIGAN
AND THE MICHIGAN PUBLIC SERVICE COMMISSION,
ILLINOISCOMMERCE COMMISSION,
MISSOURI PUBLIC SERVICE COMMISSION,
IOWA PUBLIC UTILITIESBOARD,

OHIO PUBLIC UTILITIESCOMMISSION,
PENNSYLVANIA PUBLIC UTILITY COMMISSION,
INDIANA UTILITY REGULATORY COMMISSION

AND THE VIRGINIA STATE CORPORATION COMMISS ON

Pursuant to Rules 207, 212 and 214, the State of Michigan and the Michigan Public Service
Commission, Illinois Commerce Commission, Missouri Public Service Commission, lowa Public Utilities
Board, Ohio Public Utilities Commisson, Pennsylvania Public Utility Commission, Indiana Utility
Regulatory Commission and the VirginiaState Corporation Commission (hereinafter “ State Commissions’)
hereby request leavetointerveneand protest out of timethe Alliance Companies compliancefiling of May

15, 2001 (*Compliance Filing” or “May 15 Filing”) in the above-captioned proceeding and urge the



Commission to order the rdlief requested herein.  Persons on whom communications concerning thisfiling
should be served are set forth in Appendix A. The State Commissions submit that good cause exists to
acoept their late-filed protests and interventions*

The State Commissions are committed to the god of establishing a truly independent Regiond
Trangmission Organization (“RTO”) whichwill provide buyersand sellersof dectricity ssamlessaccesstoa
competitive market for electricity across a broad geographic region. Towards this objective, the State
Commissions have been actively involved in the review of the rdevant RTO compliance filings and the
negotiation of the March 21, 2001 Settlement (“March 21 Settlement™) which crestes the foundation of a
seamlessmarket acrossthe Midwest RTO and the Alliance RTO.? The State Commissionshave continued
to work together in reviewing theingtant filing to ensure full compliance with the Commission’ s January 24,
2001 “Order On Compliance Filing and Providing Further Guidance,” Alliance Cos., 94 FERC 161,070
(2001) (“January 24 Order”) and with the March 21 Settlement. The State Commissions have asubgtantial
gake in the development of competitive wholesde and retall markets; indeed the success of retall
competition is dependent on the existence of vibrant wholesale competition.®  Accordingly, the State

Commissions have devoted substantia resources to the review process in this proceeding to assst the

! Most of the State Commissions joining this pleading have intervened in at least one of the above-designated dockets.
To the extent they are not already intervenors, however, the State Commissions submit that good cause exists to allow
their late interventions and joint protest. Theinstant filing is being submitted on June 18, 2001, the deadline originally set
for intervention and protest and later shortened by the Commission. The State Commissionsinformed the Commission by
letter, as soon as they discovered the comment period had been truncated, that it would not be possible to circulate a
draft protest and obtain approval from all of the State Commissions participating in the short time then left. Moreover,
since the Alliance Companies — the subjects of the protest — have consented to the late filing, no party islikely to be
prejudiced by favorable Commission action on thismotion, particularly at this stage of the proceedings.

% The March 21 Settlement was approved inllinois Power Co., 95 FERC 161,183 (2001).

¥ Asthe State Commissions noted in their March 30, 2001 initial comments on the March 21 Settlement in Docket Nos.
ERO1-123 et al ., several state’ s statutes will require the State Commissions to review, and approve or disapprove, certain
requests by their jurisdictional utilities, such as arequests to transfer control of transmission assets to the Alliance.
Nothing in these comments should be construed to suggest that the State Commissions have prejudged issues coming
before them. They are instead reserving judgment until such time as the matters come before them in state proceedings.



Commission in reaching our common goas of abroad, sesamlessregiond eectricity market and aproperly
functioning, truly independent RTO.
SUMMARY OF COMMENTSAND PROTEST

Order No. 2000 sets December 15, 2001 as the deadline by which the Alliance RTO must be up
and running. TheAlliance Companies May 15 compliancefiling containsthe required progressreport, but
little tangible evidence of progressitsdlf. There is no managing member, no interim independent entity to
facilitate the trangtion, no forma stakehol der process and no concrete plan for meeting the upcoming tariff
filing milestones. The main gods of Order No. 2000 were independence and regiondity, and Alliance is
poised to achieve neither.

These results were not unforeseen. The March 21 Settlement approved by the Commission
pendizesthe Alliance Companiesif the Alliance RTO isnot operationa by December 15, 2001. For every
month beyond January 2002 that the Companies fail to meet the deadline, one month is shaved off the
period during which the member companies will be able to charge aZond Transmisson Adjustment.

The Alliance Companies havefailed in numerous respectsto comply with the Commisson’ sJanuary
24 Order in this proceeding and the Commission’ s subsequent May 8, 2001 Order on Rehearing, Alliance
Cos,, 95 FERC 161,182 (2001) (“May 8 Order”). To date, they have failed to make materia progress
toward operationd status, and in particular, havefailed to propose aprocessfor involving stakeholdersina
formal and meaningful advisory role prior to formation of the RTO, or to take concrete tepsto establish an
entity independent of the transmisson owners. The shortcomingsin the stiakeholder process arethemselves
symptomatic of thefactsthat thereisstill no independent entity with which stakehol ders can collaborate and
that the Alliance tranamisson owners (“Alliance TOs"), il in charge, have an inherent incentive to limit

stakeholder input.



The need for aforma stakeholder advisory processis essentia during the current period when
crucid decisons are being made regarding formation of the RTO and where such decisons can limit the
future options opento the RTO. Ingtead of taking stepsto formaize and implement a Stakeholder Advisory
Committeg, the Alliance Companies have implemented a “top-down” process whereby critica issues,
including the compliance actions required by the Commisson’s January 24 Order and the March 21
Settlement, are unilaterdly decided and announced by the Alliance Companies without the full benefit of
gakeholder input. Asaresult, the State Commissions areleft with no option other than filing protests, such
as the ngant filing, seeking Commission review of the Alliance Companies failure to comply with the
January 24 Order, as well as the March 21 Settlement. The State Commissions are convinced that the
publicinterest would have been better served if theissuesraised in the Alliance Companies May 15, 2001
Compliance Filing had been subjected to collaboretive review and resolution in the context of aformalized
stakeholder advisory process. Theseissues, which are discussed in detail further below, include:

@ The falure to establish a formalized process for consderation of
stakeholder input on key decisons related to formation of the RTO;

2 Thefailureto take stepsto ensure Alliance RTO' sindependenceprior to
the date it begins operation;

3 The failure to address the competitiveness of the market for energy
imbalance and other generationbased ancillary services,

4 The fallure to provide a detailled explanation of the terms of energy
imbalance service;

) Thefailureto provide sufficient details of the market monitoring program;
(6) The falure to establish a process for acquiring goods and services,
@) The falure to provide an effective independence audit process, and

(8 The fallure to commence a stakeholder-inclusive process for addressng



congestion management, rate and other issues.

These failures should have consequences. The State Commissions urge the Commission to make
clear to the Alliance Companies that to avoid pendties under the Settlement the RTO must be fully
operationa by December 15, 2001 not a skeletd entity that isan RTO innameonly. It isnot enough that
the Alliance Companies bein nomina compliance with the Commission’s January 24 Order at the various
milestone dates (although, as discussed below, their May 15, 2001 filing fals short of even nomind
compliance). The State Commissonsemphasize, moreover, that “getting it right” isthe priority, evenif that
results in some dday in the operationd date of the RTO (and any resulting pendty). The State
Commissions and other stakeholders should ot be forced in future proceedings to undo the harm that
would inevitably result from a hagtily and poorly formed RTO.

Implicit in the requirement that an RTO meet the independence criterion of Order No. 2000 isthat
the companies forming it take interim $eps to ensure the RTO's independence before it becomes
operational. In other words, independence of operation requires independence in desgn. The Alliance
Companies continue to fall this test because they have not taken the interim steps in their May 15, 2001
compliancefiling to facilitate atrangtion to independence. The design processremainsunder the control of
the Alliance Companies, most of whom are transmission owners having a stake in the success of their own
generation invesments. The absence of independence pervades the process: in the continued haze
surrounding the search for a managing member, in the creation of a“BridgeCo” having no semblance of
independence from the Alliance Companies, in theingstence on aconfidentidity clausein Section 6.6 of the
LLC Agreement which precludes state commissions (who may only have two representatives on the
Advisory Committee) from cooperating in the sameway the Alliance Companieshave, and in the processes

by which the Alliance buys goods and services and conducts audits of independence. Thelonger thedelay



in turning the Alliance over to an independent managing member, the more likdly thet the design dements
reflect the gods of transmisson owners who aso own generation. A digtorted design will pose an
insurmountable chalenge to the eventud independent operator and its ability to create a functiond,
compstitive wholesde market.

We discuss each of these points further below. However, the criticad first steps toward
independence are: (1) the creation of aforma stakeholder advisory process which provides dl affected
gtekeholders, including State Commissions, with ameaningful opportunity to collaborate and provideinput
into the formation of the RTO prior to its operationd date; and (2) that the Alliance Companies take
immediate measures to form the Alliance LLC and, prior to its formation, take any other reasonable
measures to ensure the independence of the RTO prior to its operation, such as the appointment of a
mgority non-owner transtion board and staff to oversee RTO sart-up and to interact with the formal
gakeholder Advisory Commiittee that the State Commissions urge the Commission to establish.

l. Neither ThelInformal Stakeholder Advisory Process Now in Place Nor the Stakeholder

Advisory Process Proposed to Take Effect Upon Operation of the Alliance RTO
Comportswith the Commission's January 24, 2001 Order.

The Alliance Companies assert that they have satisfied the Commission’s directive to establish a
stakeholder advisory process by establishing an informal process of consultation prior to the operationa
date of the Alliance RTO, to be replaced with aformal advisory committee pursuant to Section 6.6 of the
Pro Forma Alliance Transco LLC Agreement included in their May 15 filing. Asdiscussed in moredetall
below, the proposd fails in four basic respects. Firdt, the advisory process is not the product of the
collaboration with stakeholders expresdy required by the Commission’s January 24 Order in this case.
Second, the“informal process’ touted by the Alliance Companiesisnot an advisory processat al, but atop

down process conggting of ahighly programmed series of empty meetings at which the Alliance Companies



announce decisions, take attendance and schedule future meetings. Third, theinforma “ advisory” process
violates the directive in the Commisson’s January 24 Order and the March 21 Settlement to have an
advisory process in place before the RTO operational date. Last, the formal advisory process that the
Alliance Companies proposeto implement when the RTO commences operationsisitsdf flawed, precluding
stakeholders from initiating meetings, burdening participants with unreasonable confidentidity restrictions
and imposing no obligations on the RTO to give stakeholder advice serious consderation.

A. Both The Commission's January 24, 2001 Order and the March 21, 2001

Settlement Requirethe Alliance Companiesto Design a Stakeholder Process*®in
Consultation with Stakeholders’ and to Implement it Prior to RTO Formation.

The January 24 Order directed the Alliance Companies to develop an advisory process in
consultation with stakeholders, to describe that advisory process and identify the participants. Alliance
Cos., 94 FERC at 61,304. Section 3.3 of the March 21 Settlement agreement smilarly providestheat “the
Alliance Companies, in consultation with stakeholders, shall establish a process for securing on-going
stakeholder involvement inthe Alliance RTO” and that “the processwill be proposed to the Commission no
later than May 15, 2001.” (Emphasis added). Section 3.3, moreover, makes clear that the processisto
begin before RTO formation: “The purpose of the stakeholder process will be to provide a forum(s) for
stakeholders to provide on-going advice to the Alliance Companies and, in turn, upon its crestion, the
Alliance RTO.” (Emphasis added). The Alliance Companies compliance filing does not satisfy this

obligation.

1. The Stakeholder Advisory Process Was Not the Product of Collabor ation
with Stakeholders.




The directiveto the Alliance Companiesto devel op ameaningful stakeholder processhasitsorigin
in earlier disputes between the Alliance Companies and stakeholders. One of the most contentious —
unnecessarily contentious — issues surrounding the formation of the Alliance RTO has been stakehol der
input. The January 24 Order identified ingppropriate limits, placed by the Alliance Companies, on

dekeholders ability to have input, and found:

The processesthat stakehol ders can use to communicate and consult with an RTO should
be developed in consultation with stakeholders. If RTOs are to be responsive to the
needs of the market, there must be a meaningful and efficient process for
communication and consultation that serves not only the needs of the RTO, but also
the needs of the stakeholders. Webdievethat requiring Allianceto unilateraly propose
these processes and having the Commission direct changes in processes based on the
comments of stakeholders is not the best way to develop workable processes for

stakeholder communication and consultation. We believethat abetter gpproachisfor the
Alliance Companiesto develop an advisory processin consultation with stakeholders, and

to describe that advisory process and identify the participants. Only if they cannot will the
Commisson gepin.

Alliance Cos., 94 FERC at 61,304 (emphasis added).

Thisissue d o figured prominently in the subsequent Midwest 1SO (“MISO”)/Alliance Settlement
and in the Commisson’s May 8 Order Denying Rehearing:

Midwest Customers dso ask that we clarify that future proposas regarding congestion
management and other issues, be developed in consultation with stakeholders. In the
Alliance |1l Order we specificaly sated that requiring Alliance to unilaterdly propose
stakeholder processes was not the best way to develop workable processes for
stakeholder communication and consultation. [Footnote omitted.] Due to recent events,
we see no need to provide the clarification requested by Midwest Customers. We note
that SncetheAlliancelll Order issued, Alliance Companies have been actively engaged in
the stakeholder process and have dready held stakeholder meetings on such topics as
congestion management, and plan to hold more meetingsin the near future on other issues
(e.g., generator interconnect procedures). In addition, Section 3.3 of the Settlement

provides that Alliance Companies will implement a process for securing on-going
gakeholder involvement

in the Alliance and will file such a process with the Commisson. Therefore, Midwest



Customers will have an opportunity to comment on the stakeholder process at that time.
Alliance Cos., 95 FERC at 61,637 (emphasis added).

Neither Section 6.6 of the Pro Forma Agreement nor the informa stakeholder advisory process
described inthe May 15 Compliance Filing were the product of collaboration with stakeholders. Thus, the
Alliance Companies, by definition, have not complied with the spirit, much lessthe letter, of the January 24
and May 8 Orders or Section 3.3 of the Settlement. Despite being told twice by the Commisson to
develop, collaboratively with affected stakeholders, procedures for obtaining stakeholder input, the
Applicants are proposing the same basic procedures as before, leaving it to the stakeholders yet again to
argue tha they are inaufficient, and the Commission to decide the issue yet again. Thisis exactly what the
Commission told the Alliance Companiesit did not wish to do.

2. The Informal Stakeholder Advisory Process Described by the Alliance

Companies Does Not Provide Opportunitiesfor M eaningful Stakeholder
I nput and | nvolvement.

The Alliance Companies failure to collaborate on the development of an advisory process, while
violative of the Commission’s Orders, would nonethel ess have been inconsequentia had the process, evenif
unilateraly devel oped, been meaningful. Unfortunately, that has not been the case. While the Commission
correctly recounted the Alliance Companies stlatementsthat asubstantial number of stakeholder meetings
have occurred since the filing of the Settlement, meetings in and of themsdves do not an effective
stakeholder processmake. That the Alliance Companiescite only the meetings, and not their results, makes
the point well. The Alliance Companies idea of a consultative process is to go through the motions:
schedule a meeting, set an agenda, make a series of Powerpoint presentations, ask for questions and
commentsfrom stakeholders, and listen to the resulting discussion (which at certain meetings hasbeen quite

vociferous). Decisionsare madein closed meetings by the Alliance Management Committee (compaosed of



one representative from each Alliance TO, or another such decison-making group unknown to the
stakeholders. At some point decisonsaresmply relayed back to stakeholders. Poor communication (Such
as short notice of meetings and discussion topics, and failure to digtribute in advance sufficiently detailed
materias on topics to be discussed) has aso been aproblem.

On a more subgtantive level, customer representatives have had little real opportunity to interact
with the actua decison makers among the Alliance Companies, and do not even know if the concernsand
feedback they have expressed a stakeholder meetings have been conveyed fully and accurately to those
decision makers* Examples of these problems highlight their seriousness.

3. M eetings to Discuss Ener gy | mbalance and Congestion M anagement.

Illugtrating well the deficienciesinthe Alliance Companies’ informa advisory processisthe seriesof
Market Development Advisory Group (“MDAG”) medingshddin Bdtimorein April, May and Juneof this
year. Intheir Tranamitta Letter tothe May 15 Compliance Filing (at 10), the Alliance Companies satethat
thisgroup “ continuesto meet on abi-weekly basisand isactively involved in discussionsrel ated to market-
design approaches to energy imbalance and congestion management.” That much is true. But the
Commission should not misapprehend these discussions as collaborative, or infer significant stakeholder
input into the development of energy imbaance and congestion management approaches.

Infact, the oppositeistrue. The Alliance Companies representatives and their consultants set the
agendas, make the vast bulk of the presentations, answer questions from the stakeholder representatives

regarding the topic of the hour, leave many other questions unanswered, and resist efforts to open up the

* 1t does bear noting that joint meetings with neighboring RTOs, such as the MISO, seem to have atempering effect on
the Alliance’ s attitude toward stakeholder input. The June 7-8, 2001 Alliance/M1SO Stakeholder Meeting in Rosemont,
Illinois was a marked improvement over prior meetings between the Alliance Companies and stakeholders. It involved a
two day meeting to consider line by line comments from generators and others on a 115 page joint MISO/Alliance
Interconnection Agreement that had been circulated to stakehol ders about a week before the meeting.

10



process to make it fully collaborative. At virtudly every MDAG meeting to date, sakeholders have
attempted to give the MDAG amore formd sructure or develop a direct relaionship with the Alliance
TOs Management Committee, only to be rebuffed repesatedly. Effortsto put topics on the table that the
Alliance Companiesdo not wishto discuss(e.g., potential market power inthe Day One Energy Imbdance
market) have met with rgjection. At the June5 MDAG Meeting, one Alliance TO representativereiterated
in no uncertain terms that the MDAG was indeed only an advisory group, that neither the Management
Committee (nor the Managing Member once selected) was bound in any way to adhereto the MDAG's
decisgons, and that the participating stakeholders should not assume that they have any decision-meking
authority.

Asareault, those parties expending the cons derabl e resources necessary to attend these meetings
have no clear idea of how their opinions and concerns are being conveyed back to the Management
Committee, other than the assurances of the officid Management Committee Liaison to the MDAG that
these concerns are indeed being conveyed. This problem is exacerbated because at the present time, it is
the Alliance Companies Management Committee — rather than the staff of the yet-to-be formed Alliance
RTO — that ismaking theimportant policy decisons. Aslong asthisisso, many participantslack faith that
these decisons are being made in the best interests of markets and consumers.

The twin concerns of the lack of atruly collaborative process and the lack of independent RTO
decison making has led some state commissionsto conclude that it Smply is not aworthwhile use of their
scarce personnel and resourcesto send representativesto MDAG meetings. Thisrationa judgment, inturn,
has skewed the universe of participants attending the meetings, so that transmisson owner and generator

representatives (and their viewpoints) dominate them. Such a decision to refrain from participation,

11



however, caries its own Hobson's Choice. The Applicants are then free to argue that stakeholder
representatives have failed to participate and their views should therefore be discounted.

The above-noted concernswith the Alliance Companies stakeholder processes are nothing new.
State Commission representatives have had them for many months, which isone reason why Section 3.3 of
the Alliance/M1SO Settlement was included in the settlement document in thefirst instance. Nor arethey
news to the Alliance Companies, who have been made wel aware of them by State Commission
representatives. Nor isthere anything new about the Alliance Companies continuing response: plenty of
process, but minima substance.

The Alliance Companies cannot haveit both ways. Either they must make the advisory committee
process meaningful for the sakeholders, by giving the stakeholdersared opportunity to rasether concerns
to the RTO’ sdecison makers and ceding decision making to an independent RTO at the earliest possible
moment, or they must acknowledge to the Commission that they are not doing so. Unfortunately, the May
15 Compliance Filing leaves this point vague, describing the MDAG as being “actively involved in
discussons,” and having “begun work on a number of issues” Tranamittal Letter a 8, 10. The State
Commissions are concerned that at later stages of this proceeding, the Alliance Companieswill attempt to
use the fact that numerous such mesetings were held to justify whatever proposdsthe Alliance Companies
chooseto file unilaterdly. The Commission should labor under no illusion that the MDAG and other such
groupsare anything but nominaly advisory in nature, and that the proposed policiesand proceduresthat the

Alliance Companies may file are anything but their own unilaterd proposals.
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B. A Formal Stakeholder ProcessMust Bel mplemented Beforethe RTO Becomes
Operational. It Should Takethe Form of a Revised Section 6.6 of the Pro Forma
Agreement.

If the Commission wishes the current Situation to change, it isgoing to have to ingruct the Alliance
Companiesdirectly to dter their current course of action to accommodate atruly collaborative stakehol der
process. Specificaly, the State Commissions urge the Commission to direct the Alliance Companies to
edablish a formd process under which stakeholders, as well as the Alliance Companies, can fully
participate.

The Codition of Midwest Transmission Customers and Public Interest Organizations (* Midwest
Stakeholders’), likethe State Commissions, has urged the Commission to require the Alliance Companies
to adopt aforma advisory processin advance of the RTO's operational date. They have suggested that,
with certain modifications, the Commission could order the Alliance Companiesto implement immediately
the forma advisory process that they have only proposed to take effect when the RTO commences
operation. The State Commissions agree with the modifications the Midwest Stakeholders have suggested
to Section 6.6 and, for clarity, we repeat them here:

Firg, language that permits the managing member, in its sole discretion, to modify the

Advisory Committee has been deleted. Permitting the manager member to havethissole

discretion could circumvent the objective to have the Advisory Committee provide a

bal anced representation of stakeholders. Aswritten, thislanguage would suggest that the

managing member’s discretion would not be subject to any Commission review or

approval.

Second, the requirement for Advisory Committee participants to execute a confidentiaity

agreement of undefined scope as a condition of participation in any meeting has been

deeted. Thisrequirement isunnecessary and highly onerousand Joint Midwest Intervenors
know of no smilar restrictionsin any existing RTO or SO advisory framework.

Third, language has been added to permit the Advisory Committee to determine the

13



frequency of meetings, and language that restricts the Advisory Committee to quarterly
meetings has been deleted. The Advisory Committee should be ableto meet asoften asis
necessary to conduct its required business.

Fourth, membership on the Advisory Committee has been modified to reflect participation
by two externd border RTOs, rather than two externa border transmission owners (which
may or may not be RTOs). Given the requirement in Order 2000 for interregiond
coordination, and obligations under the IRCA, participation by border RTOs is more
appropriate than participation by externd border transmission owners.

Finally, the term stakeholder has been subdtituted for the term customer in a number of
places throughout Appendix I. Many of the desgnated participants in the Advisory
Committee, such as date regulatory commissons, would not be customers of Alliance
Transco. Thus, the term stakeholder has been subgtituted for clarity.
Motion to Intervene and Protest of the Codlition of Midwest Transmission Customers and Public Interest
Organizations, Docket Nos. RT01-88, et al. at 16 (June 13, 2001).
The confidentidity redtriction discussed above is particularly troublesome. The Commisson’s

January 24 Order Stated:

Under Alliance Companies proposa, stakeholdersare limited inthar gbility to consult with
each other as part of the stakeholder input process and are potentially subject to
confidentidity requirements; inthet Alliancewill control al aspects of membership digibility,
voting, and the formation of new stakeholder groups, and dueto the Alliance Companies
proposd to limit stakeholder communications through mandated confidentidity agreements.

. If RTOs are going to be responsive to the needs of the market, there must be a
meaningful and efficient processfor communication and consultation that servesnot only the
needs of the RTO, but aso the needs of the stakeholders.

Alliance Cos., 94 FERC at 61,304.

Intheir May 15 Compliance Filing (at 10-11), the Alliance Companies state that Section 6.6 of the
LLC Agreement “ hasbeen revised to clarify that customers may openly consult with one another as part of
the customer advisory process.” They madethisrevison, presumably, because a confidentidity requirement

would conflict with an efficient stakeholder input and communication process.
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Review of therevised Section 6.6 of the LLC Agreement (Attachment D), however, revedsthat it
has not been revised. Section 6.6 (¢) Hill dates:

A Committee Representative shdl not be entitled to participate in meetings or receive

information regarding the Company until such Committee Representatives shdl have

executed and delivered aconfidentiaity agreement in form and substance satisfactory tothe

Managing Member.

Assuch, Section 6.6(c) of the LLC Agreement still would require representatives onthe Advisory
Committeeto sgn aconfidentidity agreement of unknown scope. State Commission representativeson the
Committee could not carry out their public interest duties or their respongibilitiesto their fellow commissons
(that is, commissions affected by Alliance initiatives but not directly represented on the Committee) if
required to Sign an onerous confidentiaity agreement. Asit stands, the proposed unbounded confidentiaity
requirement would undermine the Advisory Committee s efficacy.

Because of the Alliance Companies failure to address this matter, the State Commissions request
that the Commission do so, by driking Section 6.6(c) of the LLC Agreement. This action would be
condstent with the Commission’ s prior guidance and with the Alliance Companies own avowed intentions
to permit customers to “openly consult with one another as part of the customer advisory process.”
Transmittal Letter at 11.

In addition to the modifications to Section 6.6 urged by the Midwest Stakeholders, the State
Commissionsaso urgethe Commission to direct the Alliance Companiesto establish aprocessunder which
stakeholders, aswell as the Alliance Companies, can cal meetings and vote to include agendaitems. To
make this process meaningful, the Commission should require the Alliance Companiesto commit qudified

personnel involved in the stakeholder process to participate not just on issues on the Alliance Companies

agenda, but to participate on committees and task forcesthat the stakeholdersmay elect to create. Findly,
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to ensure that the Alliance Companies are not merdly paying lip service to stakeholder involvement, the
Commission should require the Alliance Companies to explain in writing any decison to rgect aproposa
properly introduced to the Advisory Committee and supported by a mgority of the stakeholders
participating. This requirement will not make adoption of the Advisory Committee recommendations
mandatory, but it will make it more difficult for the Alliance Companies to rgect the stakeholders
recommendations arbitrarily.
. The Absence of a Meaningful Stakeholder Process, Coupled With the Alliance
Companies Failureto Takelnterim StepsTo Establish Pre-Operation I ndependencefor

theAllianceRTO, HasI mpeded Progress T owar dsCommencement of Independent RTO
Operations.

A. TheAlliance Companies Are Required, but Have Failed, to Take Timely Interim
Steps to Establish the Independence of the Alliance RTO before it Becomes
Operational.

Whether the Alliance Companies May 15, 2001 compliance filing meets the requirements of the
Commission’s January 24 Order depends, at least in part, on whether their latest compliance effort fulfills
other obligations previoudy undertaken. One obligation previoudy assumed by the Alliance Companies, but
not reflected in the May 15, 2001 filing, was the agreement to create an Alliance 1SO to bein operation
until formation of the Alliance Transco. That obligation, which would help ensure a measure of essentid
pre-operationa independence for the RTO, has not been satisfied. Thefailure to satisfy that condition, in
turn, has|eft establishment of acollaborative process entirely in the hands of the exigting, reluctant Alliance
transmisson owners. Not surprisingly, as has been discussed, supra, atrue collaborative process has not
been established. It is unfortunate, but aso no surprise, to discover that progress toward full RTO
operation has been hdting and dow. The absence of independence and the absence of a meaningful

stakeholder process have worked together to produce these unsatisfactory and unacceptable results.
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The State Commissions wish to be clear. Our dissatisfaction with the progress toward
independenceisnot asmplegripeand awish. TheAlliance Companies failureto take stepsto establisha
measure of pre-operationd independence for the RTO is an issue of non-compliance with their own
promises and the Commission’s directives and is within the Commisson’s authority to remedy in this
proceeding.

On June 3, 1999, the Alliance Companies filed an gpplication under Section 203 of the Federa
Power Act (“FPA”) seeking the authority for “transfer of control over operations of jurisdictiona
transmisson facilities owned by the Alliance Companiesto the Alliance Independent Transmisson System
Operator, Inc. (Alliance 1 SO)” asaninterim step preceding transfer of control to the Alliance Transco. The
Alliance Transco, the Companies maintained, would qudify asan RTO under the Commission’ sthen extant
RTO NOPR. See Alliance Cos., 89 FERC 1 61,298 at 61,915 (1999). In addition, in Docket No.
ER99- 3144, the Alliance Companies submitted for filing under FPA Section 205 an agreement establishing
the Alliance 1SO and the Alliance Transmisson Co. Id.

As origindly proposed, the Alliance Companies stated that they would declare their intentions to
trandfer ownership of their tranamission facilities to the Alliance Transco within 90 days of a Commission
order gpproving thetransfer. Importantly here, if the declarations from member companiesdid not Sgnify
intentions by at least one owner with $1 billion in tranamisson assets to divest ownership, the Alliance
Companies agreed to “ create the Alliance 1SO.” 1d. at 61,916. Thisentity wasto “continue in operation
until one or more of the Alliance Companies triggers the trangtion from the Alliance 1SO to the Alliance
Transco.” 1d.

In addressing the pre- Order 2000 filing by the Alliance Companies, the Commission stated that the

proposed Alliance Transco would not meet the independence criteria of Order No. 888 and therefore,
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would fall short of theindependence requirementsof the RTO NOPR aswdll. 1d. at 61,919. On the other
hand, the Commisson did find that, with some modifications, the governance structure of the Alliance 1ISO
“would meet the Commission’s ISO Principle No. 1 [independence].” 1d. One of those modifications
underscored the Commisson’s concern that independence could not be achieved magicdly on the date
operation of an1SO or RTO commenced, but required interim protectionsaswell. Among other things, the
Alliance proposa would have dlowed the initia 1SO Board to be sdlected exclusvely by the Alliance
Companies. The Commission ruled that such arestriction would compromise the | SO’ sindependence. 1d.
The requisite declarations did not take place within 90 days of the Commisson’s December 20,
1999 Order,” but the Alliance Companies did not take the steps promised to “ create the Alliance 1SO.”
Alliance Cos., 89 FERC at 61,916.° Theunfortunateresult isthat thereis noindependent entity controlling
transmission in the interim before the Alliance RTO begins operation. The State Commissions recognize
that, asapractical matter, an 1 SO cannot now be created prior to RTO formation. But the Commissoncan
and should direct the Alliance Companiesto take other, comparable measures to ensure independence of

the RTO now, and not just subsequent to its operation, such as requiring the establishment of an

® FirstEnergy did file, in 1999, to transfer its transmission assets, with anet book value of $662 million, to the American
Transmission Company, but it did not claim that such atransfer constituted a declaration to transfer those facilitiesto the
Alliance Transco, FirstEnergy Operating Cos., 89 FERC /61,090 at 61,256 (1999), nor did other Alliance members make
declarations regarding transfer within the 90 day period.

® Intheir June 13, 2000 |etter to the Commission, the Alliance Companies stated that they did “not anticipate that the
Alliance 1SO will be created because one or more of the Alliance Companies intends to propose to trigger the conditions
under which the Alliance RTO would begin operations as a for-profit transmission company — the Alliance Transco.”

September 15, 2000 letter from Alliance to the Commission at 8, n.18 (citing letter of June 13, 2000). The basisfor this
assertion is unclear, since the June 13th letter itself came well after the trigger date for the Alliance Companies to
announce their divestiture intentions and to begin creation of an Alliance ISO. The Alliance Companies’ assertion may
have been based on the conclusion, asserted in their February 17, 2000 compliance filing, that the Commission’s
December 20, 1999 Order was insufficiently “definitive” and did not constitute the “ Required Regulatory Approval” that
would have triggered the 90 day clock. See February 17, 2000 Compliance Filing of the Alliance Companies, Docket Nos.

ER99-3144 and EC99-80, Transmittal Letter at 17. The Alliance Companies |ater appeared to have abandoned this position,

recounting in their January 15, 2001 compliancefiling that, aslate as September, 2000, they had submitted modifications
to the 1SO Bylaws required by the Commission’s May 18, 2000 Order, Alliance Cos., 91 FERC 161,152 a 61,569 (2000).
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independent BridgeCo (seeinfra) or the gppointment of amgority non-owner transition board to oversee
RTO gart up and to interact with the stakeholder Advisory Committee as the State Commissions have
aready urged the Commission to do. The consegquencesof the Alliance Companies fallureto establishan
interim independent decision maker or atrue collaborative stakeholder advisory process are discussed in
the succeeding sections.

B. The Alliance Companies Need, but Lack, Concrete Plans for Creating an
I ndependent Managing Member.

The Alliance RTO cannot become independent without an independent managing member. Y et
thereisno clear deadline for when amanaging member will bein place, and the Alliance Companies plans
for making this happen have become hazy.

Intheir January 16, 2001 filing in RTO1-88 (“ January 16 Filing”), the Alliance Companiesreveded
plansto abandon their proposd to crestethe Alliance Managing Member through an Initid Public Offering
(“1PQ”), amethod which the Commission previoudy had approved. Instead they described two broad
dterndives for finding a managing member: (1) atracting a “drategic investor;” and (2) dtracting
“financid-only investors.” January 16 Filing a 13-14.

In contragt, the May 15 Compliance Filing included no discussion on ether of these dternative
methods. Thisomisson is problemétic, Snce the May 15 Filing purports to * supplement[] theinitid filing
submitted in compliance with Order No. 2000 on January 16, 2001.” May 15 Filing at 1. Reflecting and
perhapsincreasing thisuncertainty isthe satus of the gpparent negati ations between the Alliance Companies
and Nationa Grid USA (“Nationd Grid”) over whether the latter would become the Managing Member.

See Nationd Grid Petition for Declaratory Order, Docket EL 01-80-000 (requesting aruling that National

Alliance Companies September 15, 2000 Compliance Filing, Transmittal Letter at 12, n.13. There, the Companies simply
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Grid is not a “market participant” under Order No. 2000). Without meaning to indicate support or
disapproval for National Grid's request, we would expect substantiad questions to arise as to whether
National Grid’ sundisputed role asamarket participant in regions proximateto the Alliance Companies will
pose difficultiesto its designation as anon market participant inthe Allianceregion. In particular, Nationd
Grid srole asamarket participant in nearby regions could influenceitsjudgments asto whether to expand
the Alliance' s boundaries and whether and how to address seams with those regions.

Ongoing uncertainty concerning the selection of an independent managing member disserves the
public. It dowsthe crucid process of moving the Alliance from an dliance of generation ownersusing their
transmission assats to serve thar individua generaion strategies, to an independently managed regiond
transmisson entity. During thisinterim period, meanwhile, decisonswith long-lasting effect are emanating
from aprocess dominated by transmiss on-owning generation members. The Commisson thereforeshould:
(1) address in this docket the gppropriateness of the Alliance' s two new concepts, and (2) expedite its
ruling on Nationd Grid’ s request.

There should have been a Managing Member in place long ago, but the State Commissions
recognize that the facts on the ground dictate the possible. The Commission should therefore establish a
deadline for getting the Managing Member in place and turning over to it dl further RTO devel opment
decisonmeking from the verticaly-integrated Alliance Companiesas soon aspracticable. TheCommission
should further require that the Managing Member review dl prior decisons made by the Alliance
transmission owners and, to the extent they deem necessary, dter those decisons. We recommend a
Commission deadline of September 1, 2001. Nothing in previous Alliance Companies submissons,

induding the Limited Liability Company Agreement of Alliance Transmission Company, LLC (included as

announced, without explanation or request for approval, that they did “not intend to form the Alliance ISO.” 1d.
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Attachment K to the September 15, 2000 filing) precludes establishing the Managing Member before the

RTO operationd date.

C. The"BridgeCo” Announcement Doesnot Solvethe Problem of I ndependence, and
May Exacerbate It.

Through apressreeaseissued March 28, 2001, the Alliance Companies announced the cregtion of
a“gpecid purposeorganization,” named “ BridgeCo,” to “managethetrangtion to theindependent Alliance
Transmisson Company.” Specificaly:

The interim entity will facilitate the process leading to the operation of the Alliance

Transmisson Company, including management of variousvendor contractsfor operationa

implementation, and providing a vehicle to attract independent investors. It will provide a

moreformal processfor the devel opment of an organization that will independently operate,

and could own, the transmisson systems of the Alliance companies.

Press Release at 2.
Thereisno doubt that the Alliance Companies have to move swiftly to implement Order No. 2000.
But the BridgeCo decision, by itself, does not accord with the Commission’s gods, for severa reasons.

Firgt, BridgeCo operates outside of the procedures that the parties, stakeholders and the
Commisson have established for aring Alliance issues. It gppears nowhere in the Alliance Companies
May 15 Filing, even though the May 15 Filing purports to “ supplement| ]” its January 16 Filing. May 15

Filingat 1. Moreover, despite much talk about astakehol der process, the Alliance Companiesengagedin

no consultation with stakeholders before creeting, staffing and ingtructing BridgeCo.

Second, BridgeCo cannot stake any claim toindependence. BridgeCoisacresature of the Alliance
Companies, dependent on them for resources. Itisthe State Commissons understanding that BridgeCo's

new CEO was hired by the Alliance Companies, and its saff are on loan from the Alliance Companies.
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Thisisnot arecipefor independence. At the present time, the Alliance Companies strategic god appears
to be to use BridgeCo to their maximum strategic advantage, laying as much concrete as possible until an
independent managing member arises.

Third, the BridgeCo will belaying the foundation for future Alliance operations. Thisfoundationwill
both drive and limit future decisons. If this foundation reflects only the wishes of the generation-owning
transmisson owners who created BridgeCo, there will not be a seamless Midwest market.  Future
suggestions from others could be rgjected by Alliance Companies, or even the new independent RTO, on
the grounds that the concrete has hardened and it would be smply too expensive to Sart over.

The Commission must move BridgeCo in theright direction. If BridgeCo is going to “manage the
trangtion to the independent Alliance Tranamisson Company,” it should itself be an independent entity.

The State Commissions recognize the redity that the Alliance Companies do not yet have a
Managing Member and that one may not be found for sometime. The Commisson cannot remain passive
about the consequences, however. TheMay 15 Filing says nothing about the form of the BridgeCo. What
will be its Sructure? Will it take the form of atemporary 1SO? Will it have a disnterested manager, an
independent gaff, sufficient funding? Will it share information with stakeholders? Unlessthe Commission
demands answersit will beimpossbleto tel if the BridgeCo will facilitate atrandtion to independence and,
as important, whether it can do so on a sufficiently timely bass to assure affected stakeholders that the
process has not been skewed toward astructurethat will favor the Alliance owners once the RTO becomes
operationa. “An RTO,” the Commission stated in Order No. 2000, “must be independent in redity and
perception.” FERC Stats. & Regs. 131,089 at 31,061 (1999). At thispoint, Allianceis neither, and its
member companies have to this point given nothing but lip service to the Commission’s aspirationa

admonition. Unlessthe Alliance Companies can offer assurancethat the BridgeCo itsdf will beindependent
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of thetransmission owners, the dangers described abovewill remain, aswill the perception, if not theredlity,
that the RTO formation process has been compromised.

The State Commissions urge the Commission to direct Alliance to provide the details discussed
above and to demondirate that the BridgeCo will be independent of the Alliance Companiesin the fullest
precticd sense. The Commission should further direct the Alliance Companies to take these steps
promptly.

D. The Lack of Independence and a True Stakeholder Process Have Slowed
Development of a Market Monitoring Plan.

The January 24 Order criticized the Alliance Companies: market monitoring proposa as*lack[ing]
sufficient detalls” Specifically,
While Alliance Companies have outlined the broad structure of the market monitoring
program and the market monitor’ sduties, the proposd failsto explain how the program will
actudly function and how the market monitor will perform its duties.
Alliance Cos., 94 FERC at 61,317. The Order required the Alliance Companiesto resubmit their market

monitoring plan, with more details and with an explanation of the scope of the market monitor’ s authority.

Id. The Companies aso were “to meet with interested partiesto craft aplan....” 1d.

In the May 15 Filing, the Alliance Companies submitted details concerning their compliance with
Article VIII of the IRCA. That provison provides that Alliance and the Midwest 1SO would hire an
independent market monitor (*IMM”) and establish a Market Monitoring Committee. The IMM is
supposed to andyze activities and events, recommend efficiencies and improvements, file periodic reports
with the Commisson and other agenciesand will determinewhether any markets administered separately by

the Alliance RTO and the Midwest 1SO are compatible as required by the IRCA.
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Contrary to the requirements of the January 24 Order, the Alliance Companies have not involved
the stakeholders meaningfully in the coordination process with MISO. Instead, the Alliance Companies,
MI1SO and the Southwest Power Pool have unilateraly announced the selection of Potomac Economicsas
their joint IMM. This may be a sound choice, but on its face it underscores the State Commissions
concerns about the absence of atrue stakeholder process. David Patton, identified by MI1SO as the
“principa economigt” for the IMM, was a consultant for the Alliance Companies on the central issues of
transmission pricing and RTO scope. His selection creates at least the appearance of adependent, rather
than independent relationship between the IMM and the Alliance transmisson owners.

1.  TheAlliance Companies Have L eft Too Many Compliance Itemsfor Later
A. I ntroduction

Assuming aproposed operationsdate of December 15, 2001, the Alliance Companiesmust stisfy
al additional compliance mattersby August 17, 2001. Theactud tariff rates, termsand conditions must be
filed “no later than 120 days prior to the commencement of operations” Alliance Cos., 94 FERC at
61,302, 61,329. Full compliancewith prior Commission ordersrequires clear commitments and detailed
plans for resolving numerous outstanding issues such as rates, scheduling and security coordination.

The May 15 filing contains entirely too many examples of “detallsto come later.” A compliance
filing should demonstrate compliance. Thisfiling doesnot. AsDecember 15loomsever closer, and myriad
detals of the Alliance RTO proposd remain undecided, it will grow more and more difficult for the
Commission, State Commissions, and other intervenors to review the remaining aspects of the proposal
meaningfully. Asdiscussed further in thissection, many complianceitemsdtill outstanding areissues of great
sgnificance, induding the following:

?7? Andllay Savices The compliance filing does not provide adequate details about the

24



?7?

?7?

?7?

?7?

?7?

proposed energy imba ance market; nor doesit address concerns regarding the adequacy
of competition in the ancillary services market.

OASIS and Totd Transmisson Capability: The compliance filing's revisons to the
Operating Protocol ill lack detall, and are contingent on proper implementation of the
IRCA process, about which the May 15 filing says very little.

Market Monitoring: Thisaspect of the compliancefilingisinchoate, and depends onwhat
isdonein the IRCA implementation process.

Rate Issues. Despite directives in the Commission’s January 24 Order, the compliance
filing does not address various rate issues, rather, it defers these issues to filing(s) to be
submitted no later than 120 days before the service date.

NonRate Termsand Conditions: The compliancefiling treatsthesethe sameasit doesthe
rate issues.

Corporate Formation Documents: The Alliance Companies have yet to file the find
corporate formation documents, in either draft or find form.

Because of the many holesleft in the compliance fabric, and the shortness of time, the Commission

should not dlow the Alliance Companies to defer until their August tariff filing compliance with the many

outstanding items they should have addressed in the May 15 Compliance Filing. The Alliance Companies

should be required to file a supplementa compliance filing on an expedited bass to address the

shortcomings in their May 15 Compliance Filing.

B.

The Alliance Companies Have Failed to Address, Much Less Demonstrate the
Competitiveness of the Ancillary Services Market. This Problem Has Been
Exacerbated by the Absence of a M eaningful Stakeholder Process.

1. Ener gy | mbalance Service.

The Alliance Companies are proposing that the Alliance RTO use a market-based approach to

provide generation-based ancillary services. For example, they propose to have the RTO employ a

market- based approach to provide Energy Imbaance Service on Day One of RTO operations (presently

set for December 15, 2001).
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A number of parties protested the Alliance Companies proposed method of supplying Energy
Imbaance Service at earlier stages of this proceeding and have continued, without success to attempt to
have the issue congdered in the so-called advisory process discussed at length earlier. On thissubject, the
Commission’s January 24 Order found:

Alliance Companies proposd lackssufficient details. Intervenorshaveraised anumber of

concernsregarding the operation of the proposed energy imbalance market and we direct

Alliance Companies to address these concerns when they make their compliance filing to

thisorder. For example, Alliance Companies should address concernsregarding the

adequacy of competition in the market. Alliance Companies should aso explain the
relationship of the market monitor in connection with ancillary services markets, and in
particular, the energy imbaance market.

Alliance Cos., 94 FERC at 61,315 (footnote omitted, emphasis added).

Attachment G (at page 1) to the May 15 Compliance Filing sets out a“Description of Proposed
Energy Imbaance Servicefor the Alliance RTO.” Thefirst sentence of that Description Satesthat “[t]he
Alliance RTO (ARTO) will provide Energy Imbaance Service under OATT Schedule 4 using a market-
based gpproach.” The Applicantsgo on to describetheir proposd in very genera terms, stating that “[t]he
ARTO energy imbadance market will establish the imbaance energy price for each pricing zone for the
energy provided and consumed for balancing service in each period.” Id. & 2. While the Alliance
Companies state “ generators in one control area can supply imbaance energy to adifferent control area,”
congestion on the tranamission system will result in differences in prices between zones. 1d. TheAlliance
RTO will determine theimbaance pricesto be used to pay for imbaance energy. “The ARTO desgnated
price for the interva would be ether the corresponding price bid for the energy by that generator or the

corresponding Market Clearing Price of dl bids submitted and accepted by the ARTO intheintervd, as

determined by the ARTO.” Id. at 4.
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Attachment G notesthat “[t|he ARTO will bemaking afind determination of whether ‘ pay-as-bid
or ‘Market Clearing Price would be the most gppropriate method [to compensate generators] for
‘indructed’ deviations for theimbalance market.” 1d. Indeed, the decision asto which of these methods
the Alliance RTO should use to price Day One Energy Imbaance Service has been a subject of much
debate in the series of Market Development Advisory Group meetings held in Bdtimore this spring. The
Alliance TOs themselves are split on this issue, as are the atendees at the MDAG mesetings, who were
polled asto their preference.

The State Commissions are not opposed in princi pleto market- based pricing of generation supplied
for ancillary services. If the proper competitive conditions are present, then thisislikey the best and most
efficient method to price the generation needed for the RTO to provide ancillary services. The State
Commissions, however, do not believe that it isarationd, fact-based course smply to presumethat there
will be a competitive generation market to support the market pricing of such services, without any
examination of whether the requisite competitive conditionsin fact exig.

Attachment G is totdly dlent on the root issue underpinning market based pricing of Day One
Energy Imbdance Service: whether therewill be sufficient bidders and sufficient supply over abroad enough
geographic market to ensure that the resulting market-based Energy Imbaance Service rates will be“just
and reasonable’” within the meaning of the Federal Power Act.” Market-based pricing of generation-based

ancillary sarvices (be they provided by individua TOs or an RTO) should not be employed if market

" “Departures from cost-based rates must be made, if at all, only when the non-cost factors are clearly identified and the
substitute or supplemental ratemaking methods ensure that the resulting rate levels are justified by those factors.”

Farmers Union Central Exchange, Inc. v. FERC, 734 F.2d 1486, 1530 (D.C. Cir.), cert. denied, 469 U.S. 1034 (1984).
Accordingly, the Commission has approved market-based rate filings for wholesal e el ectric sales based upon its express
finding that such rates are or will be the result of competitive market forces and not the result of the seller’ s exercise of
market power to charge more than a competitive market price. See Hermiston Generating Co., 72 FERC 161,071, & 61,351
(1995); Citizens Power & Light Corp., 48 FERC 161,210, at 61,776-77 (1989).
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conditions will not ensure that competition will act as a sufficient check on competitors to prevent the
charging of excessverates.

Asathreshold legd matter, athird-party provider of ancillary servicesmust be otherwise authorized
to sl energy a market-based rates.® However, having the authority to sall power at market-based rates
does not automaticaly imply the authority to sdl ancillary services & market-based rates, as the
Commission concluded in establishing its ancillary services pricing principlesin Order No. 888:

(2) Thefact that we have authorized autility to sell wholesae power at market- based rates
does not mean we have authorized the utility to sell ancillary servicesa market- basedrates.

(3) Inthe absence of ademongration that the sdller does not have market power in such
sarvices, ratesfor ancillary services should be cost-based and established aspricecaps. . .
9
The Commission has ingsted that the requisite demorstration of lack of market power must focus
on the specific ancillary service markets. In Ocean Vista Power Generation, L.L.C., 82 FERC 161,114

(1998), the Commission denied, without prejudice to refiling, requests for authority to

charge market-based ratesfor ancillary services, because the Applicants had not conducted an anaysis of
market power in the relevant ancillary services markets. The Commission concluded “[sJuch support must
separately address the nature and characteritics of each ancillary service, as well as the nature and
characteristics of generation capable of supplying each service, and must develop market sharesfor each

srvice” |d. at 61,407.

8 Avista Corp., 87 FERC 61,223 a 61,880, n.1 (1999), order on reh’g, 89 FERC 161,136 (1999).

® Order No. 888, FERC Stats. & Regs. 131,036 at 31,720 (1996); Order No. 888-A, FERC Stats. & Regs. 131,048a30237-38
(1997).
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InAvista Corp., the Commission explained that the guidance offered in Order No. 888 andOcean
Vista “was designed for two purposes. to ensure that sdllers of ancillary services do not exercise market
power and to further the godl of promoting competition in ancillary service markets.”*® Thispolicy hasbeen
followed by the Commission in subsequent ordersgranting authority for sdlesof ancillary servicesat market-
based or “flexible’ rates™

While market- based pricing of ancillary serviceshasbeen used in | SOsformed using the platform of
preexisting tight power pools(e.g., PIM, NEPOOL ),** Applicants acknowledge that they are starting from
no such foundation. The Alliance RTO will be composed of apatchwork of individud transmission control
areas that will continue for a least the next few years to be operated as individud transmisson cortrol
areas. The Alliance Applicantsthemsa vesadmit that “[t]his serviceis new to the historic serviceterritories
of the ARTO,” and that it is “a dramatic change in the way control areas are currently operated.”
Attachment Gat 1. Moreover, well-known trangmission congtraintsinternd to the Alliance TOS combined
service tarritories may in fact result in de facto divison of the RTO-wide energy imbaance market into a

series of regiond sub-markets when transmission congraints bind.

0" Avista Corp., 87 FERC at 61,882 (third party ancillary service sellers that cannot perform amarket power study are
allowed to sell ancillary services at flexible rates, but only in conjunction with a requirement that such third parties
establish an Internet-based OA SI S-like site for providing information about and transacting ancillary services), onren'g,
89 FERC 161,136 (1999) (clarifying that the requirement is for aweb site that contains the specified information about
ancillary services and sets forth procedures under which all customers would request service and make bids).

" See, e.g., Wisconsin Electric Power Company, 93 FERC 161,302 at 62,043 (2000) (holding that “ consistent with Avidta,
we will authorize Wisconsin Electric to charge flexible rates for ancillary service provided it complies with the Internet-
based siterequirement . . . .").

2 In approving NEPOOL s proposal that the SO procure certain ancillary services through bid-based markets, the
Commission required a showing that there was no market power, noting: “Open, competitive markets may result in amore
efficient procurement of ancillary services, to the benefit [sic] transmission customers. Indeed, there is only limited
experience in the United States, mainly in California, with markets for ancillary service. This experience suggests that
ancillary service markets are complex, and that initial market design may contain unintended flaws, especialy as the
ancillary service markets interact with energy and transmission markets.” New England Power Pool,856 FERC 61, 3Pa
62,465 (1998), reh’ g denied, 95 FERC 61,074 (2001).
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Despite clear Commission precedent cdling for a competitive market andyss™ and the
Commission’s explicit direction in its January 24 Order to “address concerns regarding the adequacy of
competitioninthemarket,” Alliance Cos., 94 FERC at 61,315, the May 15 Compliance Fling containsno
discussion of the adequacy of competitioninthe Alliance RTO region to support market-pricing of Day One
Energy Imbaance Service (or any other generationbased ancillary service). Thisomisson isfatd.

A representative of one of the State Commissons joining in this protest, the Virginia State
Corporation Commission (*VSCC”), raised this market power issue repeatedly a the series of MDAG
mesetingshdd thisspring. TheV SCC has questioned the wisdom of adopting elther market-based method
of pricing of Energy Imbaance Service (Sngle price auction or pay-as-bid), in the absence of proof that
bidding generators will not be able to exercise market power in the bidding process, gaming elther set of
market rules. At the most recent MDAG mesting held in Batimore on June 5, 2001, the VSCC again
raised thisissue, and asked why the Alliance Companies had not addressed it in their May 15 Compliance
Fling. TheVSCC and the assembled participants were told by the Liaison from the Alliance Companies
RTO Management Committeethat the market power issue was not an appropriate subject for discusson at
the MDAG meetings, and that the Alliance Companieswould addresstheissuein their August Tariff filing.

This continuing delay is not acceptable to the State Commissions, and should not be to the
Commission. The Alliance Companies were told to address this issue in the January 24 Order, and had
from then until May 15 to develop the necessary testimony and evidence to make the required showing on
the competition issue. They chose not to do so. Now they have announced that this issue will not be

addressed until their August tariff filing. This leaves only four months until Day One Energy Imbadance

3 See Avista Corp., 87 FERC at 61,883, n.12 (noting that “our experience to date indicates that the data problems
associated with market analysisinvolving salesto an I SO, for example, should not be insurmountable and an appropriate
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Serviceiscurrently scheduled to commenceto decide the most basi ¢ issue regarding that service—whether
there is a sufficient competitive underpinning to support market pricing of it.

Moreover, the Alliance TOs reported at the June 5 MDA G mesting that the eements of the Day
One Energy Imbaance Service had dready effectively been decided (with the exception of thesingle price
auctionvs. as-hilled issue) and the writing of the necessary software by the Alliance BridgeCo' scontractor,
Siemens, is now well underway. In July, the software is scheduled to be in the testing phase. Thus, by
Augug, the Alliance Companies may well assart that changing any essentid element of the RTO'sDay One
Energy Imba ance Service Pricing would require rewriting of the software, potentidly delaying the Alliance
RTO' s dart-up date.

This Stuation would not be acceptable even if the Alliance TOs had no commercid interest inthis
issue. But many of the Alliance TOs own subgstantia generation facilities in their transmisson service
territories, and some are the dominant generatorsin their serviceterritories. Thus, if market-pricing of Day
One Energy Imbaance Service and other RTO generationbased ancillary serviceswereto be permitted,
they would gand to gain financidly from any supra-competitive auction prices they obtained for their
generation under the energy imbalance service auction rulesthey set up for the Alliance RTO. Thefact that
thisis so, and that the software protocols for the RTO’'s Day One Energy Imbaance Service are being

written under their supervision even asthis protest is being filed, should be cause for grave concern.™

showing of lack of market power can be made”).

! See GridFlorida LLC, 94 FERC 161,363 at 62,325 (2001) (explaining that “[t]he Commission regards the acquisition of
software and other systems implementing market design as significant to the future operation of theRTO andwill reguire
that any acquisition of software or other systems implementing market design not be undertaken until the independent
Board has been seated and given its approval.”).
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2. Other Ancillary Services.

The bulk of the discussion regarding this issue has to date taken place in the context of Day One
Energy Imbalance Service, becausethet isthe only generation based ancillary servicediscussed inany detall
in the May 15 Compliance Filing. It has aso been the primary service offering discussed to dete in the
MDAG mestings, athough that Group will now be moving to Day Two™ discussions. In fact, Day One
Energy Imbalance Serviceis only one aspect of the larger issue of market- based ancillary service pricing.
The RTO will handle congestion management on Day One by obtaining mandatory incrementa and
decrementa bidsfrom generators. Assuming that those bids are noncost based, then the same competitive
concerns arisg, i.e., will the Alliance RTO be required to pay supra-competitive pricesto clear congestion
onthe system? Day Two energy imbaance and congestion clearance mechanisms promiseto beevenmore
complex (with congestion being dedt with usng a “hybrid” flowgae/LMP regime). All of these
methodol ogies presume as a fundamental underpinning a competitive market for generation.

In sum, intervenors have previoudy raised competitive concerns about the pricing of the RTO's
ancillary services, and the Commission hasdirected the A pplicantsto addressthem. The Applicantsshould
be required to comply with the Commission’s directive immediately, rather than deferring Commission
condderation of thisissue until the time that it reviews the Alliance Companies August tariff filing.

C. OASISand Total Transmission Capability

The January 24 Order directed the Alliance Companiesto file the system of testsand checksto be
usad by Alliance. Alliance Cos., 94 FERC at 61,316. Attachment H of the May 15 Filing contains

Revisonsto Section 3.1.1 of the Operating Protocal, to clarify that any datasupplied by othersto calculate

> “Day Two” isthe term the Alliance Companies use to refer to the date upon which fully market-based energy imbalance
and congestion management mechanisms will be put in place.
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ATCwill be*coordinated and unbiased.” The adequecy of this till very generadized responseis contingent
on proper implementation of the IRCA, about which the May 15 Filing says very little.

D. Rate | ssues

1. Adminigrative Fee: The Alliance Companieswere directed to support their methodology

with detailed cost support that will dlow verification of their results when they file their actud rates.
Alliance Cos., 94 FERC at 61,320.

2. Loss Methodology: The January 24 Order found that the Alliance Companies proposed

loss methodology is unclear. Specificdly, the Alliance Companies: (1) did not support the necessity of
rounding schedules up to the next whole MW; (2) failed to demongtrate that the cumulative approach to
determining losses for multi-zone transactions is reasonable; and (3) did not account for holidays. 1d. at
61,321.

3. Fallureto Curtail Pendty. The Alliance Companiesinitialy proposed to chargea$50/kW

pendty for falure to curtall pursuant to the transmisson provider’'s directive. Id. at 61,322. The
Commission directed the Alliance Companies to delete the pendty or propose a new pendty that is

congstent with Commission precedent on pendties. If the Alliance Companies included a new

pendty, they were required to explicitly delineate the response times and actions required of customers a
the time of curtaillment prior to imposing a pendty for falureto curtall. 1d.

Intheir May 15 Filing, the Alliance Companies address none of these or any other rateissues. They
date that any matters not addressed will be addressed in afiling or filings submitted no later than 120 days
before the Alliance RTO transmission service date. Matters not yet addressed include the Alliance RTO

OATT, support for proposed rates and a long-term congestion plan.
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This plan is not consstent with the January 24 Order, which required the compliance filing to
demondtrate compliance. Moreover, the adequacy of the Alliance Companies assurancethat these matters
will be adequatdly addressed in the future hinges on the existence of an adequate stakeholder process,
which, as discussed supra, does not exist.

E. Non-Rate Terms and Conditions

1. Modifications on a Non-Firm Bass: Alliance Companies were directed to require that

requests for non-firm paint-to- point service over secondary receipt and delivery pointsin amounts not to
exceed firm reservation be made on OASIS. Id. at 61,323.

2. Network Transmisson Service: Alliance Companiesweredirected to deletethe reference

to firm sales under Section 30.4 of the Alliance OATT. Id. at 61,323-24.

3. Sequentid Off-Peak Hourly Service: Alliance Companies were directed to include the

provison that such serviceiscongstent with the pro formatariff, so long asthe bumping provisonswere not
upset in their section 14.2 of the OATT which contains the non-firm priority provisons. Id. at 61,324-25.
Again, the Compliance Filing addresses none of theseissues, apparently with the intent of delaying

them until the Augudt tariff filing.

F. The Processfor Acquiring Goods and Services Remains Uncorrected

FERC' s January 24 Order stated:

Alliance Companiesagreethat Alliance Publico should berequired to tekethe® best” bid to
provide goods or services, based on objective criteria, whether or not such a bid is
submitted by aClass B or Class C interest holder. Alliance Companies indicate that this
issue will be addressed further in their executed final agreements which must be submitted
as pat of ther compliance filing, and we will defer further congderation of thisissue until
thet filing.



Alliance Cos., 94 FERC at 61,304-305 (footnote omitted).

There dtill is nothing for the Commission to consider, because in their May 15 Compliance Filing,
the Alliance Companies submitted no “ executed find agreements.” Thisunexplained omisson, of afeature
essentid for independence, is further evidence that the road to independence remains long and uncertain.

G. The Independence Audit Process Remains Incomplete

The Commission’s January 24 Order Stated:

Attachment K aso provides for independence audits. In our Alliance Il Order, we stated
that “the Alliance Companies should address, with respect to their proposed transco, our
Order No. 2000 independence audit requirement.”  Alliance Companies have proposed to
chronologicaly schedule those independence audits consstent with the Commisson’s
requirements but have offered no additiond detailsabout the auditsthemsel ves beyond that
provided inthar last filing. Alliance Companies should dlarify that the independence audit
requirement gpplies to both Alliance Transco and Alliance Publico.

Id. at 61,305 (footnote omitted). The Alliance Companies only action on the independence audit issue
was to add this sentence (see May 15 Filing (Attachment D, Section 7.5)):

The audits must evduate whether the Company and the Managing Member are
independent of Market Participants.

The Commission's May 8 Order provides further guidance regarding the independence audit

process:

[W]edarify that we expect that anindependence auditor will be ableto conduct auditswith
adequate depth to actualy determine whether the RTO is independent of market

participants, and that such an audit will be based on full auditor accessto dl information the
auditor deems necessary and relevant to its inquiry. When the independence audit is
submitted to the Commission, dl parties will have the right to examineit, and to raise any
questionsthey may have about the resources of, the methodol ogy used by, and the outside
relationships of, the auditor.
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Alliance Cos., 95 FERC at 61,624-25.

The Commisson should direct the Alliance Companies to file a detailed protocol for the
independence auditsthat assuresthat an independence auditor has sufficient accessto necessary information
for determining whether the Alliance Transco, Alliance Publico or any interim managing entity are truly
independent of market participants. It is criticaly important that the Commisson require that an
independence auditor havedl of the necessary toolsfor conducting comprehensive examinations of market
independence, including asufficient budget. All employees of the Company, the Managing Member andthe
Class B/C unit holders should be made available to the auditor for interviews, and the confidentidity of
those interviews should be guaranteed.

Additiondly, to ensure that the audits truly do what the Alliance Companies inserted language
purportsto do (i.e., “evauate whether the Company and the Managing Member areindependent of Market
Participants’), it isinsufficient to Satethat the auditor may not be an“ Affiliate of the Company,” a“Member
of the Company” or a “Non-Divesting Transmisson Owner.” Rather, Section 7.5 should be further
amended to clarify that the auditor may not have any business relaionship with or any financid tiesto an
“Affiliate of the Company,” a“Member of the Company” or a“Non-Divesting Trangmisson Owner.” If,
for example, theRTO wereto hireasits“independence’ auditor afirmwhichisnot a Transmisson Owner,
but which conductsauditsfor one of the Transmisson Owners, theindependence of that auditor isdubious.

Such an auditor may think twice about making afinding that the Company and Managing Member are not
independent of Market Participantsif it fearsit would lose substantid businessfrom itsemployer, the same
Transmisson Owner about which it is supposed to be making an unbiased audit and determination of
independence.

IV.  The Compliance Filing Reflects I nsufficient Progress on Congestion Management and

36



Other Indicia of Capability Building

The May 15 Filing provides little comfort thet the Alliance RTO will be prepared to operate as of
December 15, 2001. So little progress has been made in so many critical areas as to raise considerable
doubt about Day 1 operational capability. So little progress is being made in other areas asto leave the
conviction that, even if the RTO can physicaly operate, it will not be prepared to perform required RTO
functions and duties.

One exampleistransmission planning. While Order No. 2000 permits an RTO to seek additiona
time to implement atransmission planning system, an RTO does not automatically get an extension and the
Alliance Companies have not asked for one. The Alliance Companies have included an daborate
transmission planning protocol in the September 15 filing (Attachment H), which wasdightly modified inthe
May 15filing (Attachment I). The protocol involvesthe establishment of committees and the devel opment
of regiond transmission planning capability. However, the State Commissions are aware of no effortsthat
would assure that these planning functions and capability can be in place anytime soon. No committees
have been formed. The necessary software has not been ingaled. In short, the Alliance Companies have
an elaborate plan, but no meansto makeit functiond. At thislate sagein the RTO development process,
the Alliance Companies must be able to show more than words on paper. It will take some timeto build
the cgpability to conduct meaningful regiond transmisson planning. The Alliance Companies May 15filing
purports to “supplement” earlier Alliance Companies RTO filings. It is not unreasonable to expect that
such filings demondtrate the steps being taken to actually implement proposals such as the transmisson
planning protocol that are soimportant to obtaining the goasof Order 2000. Although thesefunctionsmay
not be required for Day 1 physica operations, they are much of the reason for having an RTO in the firgt

place. The Commission should direct the Alliance Companies to take immediate steps to move the
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protocolsfrom paper to practice, including establishment of the Planning Advisory Subcommittee called for
in Section 5.3.5 of the IRCA.

Another example is congestion management. The generation-owning utilitiesthat currently runthe
Alliance RTO natified theMISO of their intent to defer consderation of |ong-term congestion management
dueto the asserted need to addressmoreimmediateissues. Thisnatification conflictswith Section 4.2.3 of
the Inter-RTO Cooperation Agreement, requiring that * procedures and protocols’ for long-termcongesion
management between the Alliance RTO and the MISO be completed by December 31, 2001.

The Alliance Companies decison to delay coordination efforts for long-term congestion
management has both short-run and long-run consequences, dl adverse, for the efficient and religble
operation of abroad regiond market. Moreover, there is a disturbing pattern emerging that the Alliance
Companies are incagpable of making difficult decisons in atimdy manner, and, as a result, the Alliance
Companies gopear to look for quick fixes that are incompatible with asingle regional market. Failureto
resolve fundamenta operationd and policy issues, within the Alliance RTO, will frudrate inter-RTO

coordination and fodter inefficiencies as well as the attendant costs.

The Alliance Companies have recently stated their intention to have a least three Security
Coordinators, with the attendant costs and inefficiencies €.g., the MISO was told by the Alliance
Companies that they would not consder any MISO proposd even if it were a lower cogt than any
competing proposd). Because the effectiveness of any congestion management protocol is inextricably
intertwined with the actions of the Security Coordinator, we are deeply concerned that the Alliance RTO
proposal for three (or more) Security Coordinators could diminish the effectiveness of congestion

management to reducetheneed for issuing TLRs. A multiplicity of Security Coordinators, when oneor two
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should suffice, could dso contribute to a decline in rdiability if communications with other security
coordinators are inefficient or if there are differences in calculating ATC and protocols for issuing TLRS.
Thesedifferencesin caculaing ATC or issuing TLRs could result in undue market advantagesfor the utility-
Security Coordinators. If there are perceived or actud market advantages, it ispossblethat thiswill spur a
proliferation of Security Coordinators.

In the short-term, incond stent congestion management approachesamong the PIM, MISO, and the
Alliance RTO will frustrate achievement of the* seamless’ regiond market at best; the morelikely scenario
is serious reliability problems. The lack of discernable progress on other critical and interrelated matters,
such as the real-time balancing market, heighten our concern.

For the long-term, it is imperative that there be a single regiona approach to congestion
management in the Midwest. A year or two ago, experimentation with various congestion management
approaches had some merit and stirred some interesting academic discussions.  The time for
experimentation has expired, however, and must give way to the need to have a consstent regiona
approach to congestion management. Even in the best casg, it is truly unfortunate to spend money on a
“Day 1" solution that will largely be wasted as soon as the “Day 2" gpproach becomes operationd.
Anything the RTOs can implement from Day 2 congestion management on Day 1 will make the trangtion
easier.

The Alliance Companies postponement of a long-term agpproach to congestion management is
indicative of the systemic organizationd problemswithinthe Alliance RTO. Thefailure of the utility owners
of the Alliance RTO to develop along-term congestion management gpproach, notwithstanding months of
time during which they were hardly disturbed by stakeholder input, at best reflectstheir ingbility to resolve

fundamental issues and cooperate in a joint process, at worst represents delay aimed at protecting the
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Companies generation market shares. We have no confidence that the current decision making processes
of the Alliance RTO will ever result in a harmonious regiond gpproach to congestion management.

The same companies falure to establish a congestion management protocol aso raises serious
questions regarding the Alliance RTO' s aility to develop an efficient red-time baancing market, and the
ability to provide ancillary services which are necessary to an efficient and seamless regional market.

For these reasons, the State Commissions urge the Commissionto order the Alliance Companiesto
use the expertise and ingghts of the various stakeholders to help resolve implementation issues and to
actively work with the MISO to coordinate important operationa functions so as to remove any
unnecessary impediments to a broad and efficient regiona power market for the short and the long-term.

CONCLUSION

WHEREFORE, for the foregoing reasons, the State Commissions urge the Commission to give

specific direction and establish specific deadlines, as st forth in this document.
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